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1. Appellant

M/s Bopendra Kumar Nayi,
GF-1 O, Vraj Avenue, Opp. Syndicate Bank,
Bopal, Ahmedabad-380058

2. RespondentThe Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

snra war qr gaterur ma
Revision application to Government of India :

(4) a@la 6la zca 3ff@rfz1, 1994 ctr tlffl 3'.loo -;:fjif ~ ~ 1WwlT cB" ElTT "B ~
tlffl cITT ~-tlffl qr qrg a 3asfa gnteru 3mar 3ref Ra, a al, fat
iaau, Ga fur, atft #if6ra, ta cfrqa, ira mrf, fact : 110001 cITT ctr \JfA1
aRg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBl" mfrr #e ura hatz arar 'ff fcJ?m 'l=j□-s\lllx m 3F[f cf>lx-.&1~ "B
fcJ?m uertrqr rustnt ii ma rd gg if "B, m fcJ?m 'l-j□-sPllx m~ "B mg

cf>lx-.&I~ "B m fcITTfl" 'fj□-sPII"< "B eh m a fu ahr g$ st I

n case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course of
ing of the goods in a warehouse or in storage whether in a factory or in a warehouse ..

al{ anfq s 3rat 3mgr oriats rpra air & it as z om # uf zrenferft
ft sag ng er 3rf@rant al an@t at gnterv ma wqd a Tar & I

. Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :



(A)

(B)

(c)

(1)

2

In case of rnbate of duty of excise on goods exported to any country or territory
outside India of on ~xcisable material used in the manufacture of the goods
which are exported to any GOuntry or territory outside India.

afe zqca at4a fa4 fan ra a as (hara a pr at) ff fa mrn Tc stl

In case of goods exported outside India export to N_epal or Bhutan, without

payment of duty.
3ifaGara#l arr zca # qra fz it sq@t fe l=fRf c!5i r{2 at ha snag uh <a
stvi.fa a gm,Ra 3nga, 3fa gr uRa at a u u arafa at@Ru (i.2) 1998

'cfRT 109 mxT frlWrn fcpcr. ~ 'ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

aunr gca (srft ) Rua4l, 2oo4 a fu o 3ifa fRf&e qua in s-8 ii cfT
4Rauf ii, )R an?r # 4f an2r )fa fit f fa pa-3rr vi 3rfta 3r?z ht
at-at ufii er fr am4a Rh! wl.•I B"ffcB arr arar <. nl yznsftf a 3iafa 'cfRT
35-~ j aeaff # cart qr a rr ln-6art >lfcr '!fr ir.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Chal\an evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account

0

Rf 3m4aa mrr gi ia ms vs.ala qa zn 37a no 'ITT l q) 2oo/-# ·Tar
#6t mtg aft urei viaa g alaunat st at 1000/- c!5i~-':ffdA c!5i ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the O
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft zqc, a€ha Una gya vi hara an4au Inf@aUr #f 3r4le­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 4ta swan rca of@fr, 4g44 t ear 35-al/3sz sirifa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a) Gaff,a 4Roa 2 («) a i a4ag 3r4a rara t 3r4t, r4al matit ye,
a4ta sgrza grca vi tat 3n4Rt +nraf@raw (Rrez) #t uf9a 2fr ff6a,
rear 2,TT, sgqlf] 14d ,3/la7 ,f@Ryan[,3/Ila -s00o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Exdse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

4fa zr am2g i a{ p am2vii at rrr ah a it vla a sitar fg a al 7TIT
'344cfct ctrf "fl fclJm \JJFIT ~ ~ ct~ cfi i@ si:: ~ fcp ·fc;Rm i:rif ~ "fl ffl frg
unfenf an41fr nnf@rawr al ca 3rl uatat at ya 3maaa fut ua &I

(3)

qr1tau gyca 3rf,fa 4970 zn vigil@er #t~-1 cfi 3'@<@ f.:rtll"fu=r ~ ~ '3cRl
3m4a u a 3nr zqenfeff fvfrr mmro. cfi 3lrnT ifut at ga If u xii.6.50 frft
cnT 1rat4a green fea an ztm ag1
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of R.s.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) z si iaf rat at fiarwa ara frrr=IT c#r 3ITT ~ Ull'l~ fcpm "GlTffi t- ~
Rt gr, a4ta ml€a zca vi aa or4t#tu muff@au (naff4f@) fu, 1982 i
ff8a &1

(4)

0

0

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) Ra zyca, ck4a sara zrca vi tar r4l#ta mnf@raw (Rre€), a 4 3r9cat @
~ if CPCf&f .lTiff (Demand)~ ~ (Penalty) cnT +o% 4a st azm 2/faf ? 1are«if,
3ff@aoarqa soar ±o ails wug & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

~~~-3-fR~c:RW 3@1'@', mffe@mTIT"~°cITT"JWT"(Duty Demanded)-

(i) (section)sisD esazafufRaxTr-tr;
( ii) ~ T@d~mecm xTf.tr;
(fi) #kekfeRaif#fu 6ha«2rz.
uqas ifaa arfhaus? gfsat a6t gearar , er@heafarat a fg qfla s+I

fear@.
For an appeal to be filed before ·the CESTAT, 10% of the Duty & · Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for. filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

3n2r as4f 3rfl qfrauaur ursi zreas rrar yeau aus fafa italfaIT
gUa > +a.rr?coo,# 4raru ant ser baaav Raif@a gtaaaush 10yrru $l ar raft el

6$, %f{ ~, '\} In view of above, an appeal against this order shall lie before the_ Tri_bunal on
i~~ ~~~fY91 nt of 10% of the duty demanded where duty or duty and penalty are 1n dispute, or

.,/.,.,
0

-•'o· iefi'~lty, where penalty alone is in dispute." . • ·
4 O '
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F. No. GAPP L/COM/STP/12/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by° M/s. Bopenclra Kumar Nayi, GF-10, Vraj

Avenue, Opp. Syndicate Bank, Bopal, Ahmedabad - 380058 (hereinafter referred to as "the

appellant") against Order-in-Original No. GST-06/D-VI/O&A/213/Bopendrakumar Nayi/

AM/2022-23 elated 12.10.2022 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST, Division VI, Ahmedabacl North (hereinafter referred

to as "the adjudicating authority").

Briefly stated. the facts of the case are that the appellant are holding PAN No.

ARKPN3009P. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16 & FY 2016-17, it was noticed that the appellant had a taxable

value of Rs. 5.86,960/- during the FY 2015-16 and an income of Rs. 18.50,620/- during the

FY 2016-17. which was reflected under the heads "Sales / Gross Receipts from Services

(Value from [TR)" or "Total amount paid / credited under Section 194€. 1941 194H, 194J ()

(Value from Form 26AS)" filed with the Income Tax department. Accordingly, it appeared

that the appellant had earned the said substantial income by way of providing taxable services

but had neither obtained Service Tax registration nor paid the applicable service tax thereon.

The appellant were called upon to submit copies of Balance Sheet. Profit & Loss Account.

Income Tax Return. Form 264S. for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently. the appellant were issued Show Cause Notice No. GST-06/04­

885/O&A/Bopendrakumarnayi/2020-21 dated 24.03.2021 demanding Service Tax amounting

to Rs. 3,57,938/- for the period FY 2015-16 & FY 2016-17, under proviso to Sub-Section ( 1)

of Section 73 of the Finance Act. 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994: recovery of late fees under Rule 7C of the Service Tax

Rules. 1994: and imposition of penalties under Section 76. Section 77 & Section 78 of the

Finance Act. 1994.

The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3.57.938/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act. 1994 along with Interest

under Section 75 of the Finance Act. 1994 for the period from FY 2015-16 & FY 2016-17.

Further () Penalty of Rs. 3.57.938/- was also imposed on the appellant under Section 78 of

the Finance Act, 1994: (ii) Penalty of Rs. l 0.000/- was imposed on the appellant under

Section 77( 1)(a) of the Finance Act. l 994 for failure to taking Service Tax Registration: and

0
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F.NO: GAPPL/COM/STP/12/2023-Appeal

(iii) Penalty of Rs. 80,000/- was imposed on the appellant under Section 70(1) of the Finance

Act. 1994 for not furnishing service tax returns.

3. Being aggrieved with the impugned order. the appellant have filed their appeal under

Section 85 of the Finance Act. 1994 on 14.12.2022. It is observed that they have not paid pre­

deposit for filing appeal @ 7.5% of Service Tax demanded, in terms of Section 35F of the

Central Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC. consequent to the rollout the integrated CBIC-GST Portal. vide Circular

No. 1070/3/2019-CX dated 24.06.2019 directed that from 1 July. 2019 onwards, a new

revised procedure has to be followed by the taxpayers for making arrears of Central Excise &

Service Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter. CBIC.

vide Instruction dated 28.10.2022. issued from F.No. CBIC-240137/14/2022-Service Tax

Section-CBEC. also instructed that the payments through DRC-03 under CGST regime is not

a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act. 1944 and Section 83 of the Finance Act. 1994.

4. Further. I find that in terms of Section 35F of the Central Excise Act. 1944. "the

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i)

under sub-section (l) of Section 35, unless the appellant has deposited 7.5% of the duty, in

case where duty or duty and penalty are in dispute". These provisions have been made
applicable to appeals under Section 85 of the Finance Act, 1994.

..J.. I Further. I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Aet. 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise (Appeals) shall exercise the

same powers and follow the same procedure as he exercises and follows in hearing the

ctppea!s and making orders under the Central Excise Act, 1944 ( 1 of 1944)".

4.2 Therefore, the appellant, vide this office letter dated 29.03.2023. were requested to

make the pre-deposit in the above appeal. in terms of Board's Circular No.1070/3/2019-CX

dated 24.06.2019 and submit the document evidencing payment. It was also informed to the

appellant vide the said letter that failure to submit evidence of pre-deposit would result in

dismissal of the appeal for non-compliance in terms of Section 35F of the Central Excise Act,
1944.

5



F.No. GAPPL/COM/STP/12/2023-Appeal

4.3 In response to the letter dated 29.03.2023. the appellant vide their letter dated

13.04,2023. inter alia. submitted that financially they are not in a position to pay single penny

against the disputed demand of service tax and .seek waiver of pre-deposit.

4.4 The appellant, vide this office letter dated 27.04.2023. were once again requested to

make the pre-deposit in the above appeal. in terms of Board's Circular No. 1070/3/2019-CX

dated 24.06.2019 and submit the document evidencing payment. It is also informed to the

appellant that the payment of pre-deposit is mandatory requirement in terms of Section 35F of

the Central Excise Act. 1944 read with Section 83 of the Finance Act. 1994. It is also

informed to the appellant vide the said letter that failure to submit evidence of pre-deposit

would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act. 1944. I-Iov,1ever. it is observed that till elate the appellant has not submitted

any intimation or proof of the payment of the said pre-deposit. if any. made by them. Hence.

the appellant have failed to comply with the requirement of payment of pre-deposit.

0
4.5 The Commissioner (A) shall not entertain any appeal unless the appellant has

deposited 7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty

(where the penalty is in dispute) under Section 35F of the Central Excise Act. 1944. Though

sufficient time was granted to the appellant to make the payment in terms of Circular No.

1070/3/2019-CX dated 24.06.2019. they have failed to furnish proof of payment of pre­

deposit of 7.5% of the duty made.

5. In view of the above. the appeal filed by the appellant is dismissed for non-compliance

of the provisions of Section 35F of the Central Excise Act. 1944 as made applicable to

Service Tax ,1icle sub-section (5) of Section 85 of the Finance Act. 1994.

0
6. fir aafr zfRt n& 2taa fazrr 3qt=aa star2 j

The appeal filed by the appellant stands disposed of in above termsl.

2<o---;sq c-A-- ' b---- lr l'(Akhilesh Kumar) o) ..
Commissioner (Appeals)

AtteM
( R. . Maniyar)
Superintendent(Appeals).
CGST, Ahmedabad

Bv RPAD I SPEED POST
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To.
MIs. Bopendra Kumar Nayi.
GF-IO, V raj Avenue.
Opp. Syndicate Bank, Bopal.
Ahmedabad - 380058

The Assistant Commissioner,
CGST. Division-VI.
Ahmedabad North

F.No. GAPPL/COM/STP/12/2023-Appeal

Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner. Central OST. Ahmeclabad Zone

2) The Commissioner. CGST. Ahmedabad North

3) The Assistant Commissioner. CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System). COST, Ahmeclabad North

(for uploading the OIA)

,5Y Guard File

6) PA file
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